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Executive Summary

There is an inherent tension between modern international trade treaties and public health policies that reduce the substantial harm caused by alcohol consumption.  In general, the more effective an alcohol policy is in reducing alcohol consumption and resulting alcohol-related harm in a population, the more likely it is that the policy will clash with trade treaty rules.  If governments continue to negotiate more far-reaching trade treaties in the future, such conflicts with alcohol policy will likely increase and intensify.

Governments have the ability to protect their much-needed alcohol regulatory flexibility from trade treaty constraints.  To begin to do so, governments should consider:

· conducting a thorough review of their existing treaty commitments and treaty negotiating positions affecting alcohol policy.

In negotiations that are now underway on the General Agreement on Trade in Services (GATS), a protective approach could involve: 

· making no commitments in alcohol-related services, and refraining from seeking such commitments from other countries;

· withdrawing GATS specific commitments that adversely affect alcohol policy and accommodating the withdrawal of such commitments, without penalty, by other countries;

· as a matter of urgency, withdrawing the “plurilateral” request on Distribution Services that places new pressure on  alcohol policy flexibility in many countries; 

· ensuring that alcohol policy is fully shielded from the planned imposition of a controversial new “necessity test” affecting domestic regulation.

In bilateral and regional investment treaties, a protective approach could include:

· ensuring that expropriation and compensation rules do not apply to alcohol-related public health initiatives.

More broadly, governments could act jointly to: 

· place health-based alcohol policy beyond the reach of international trade treaty constraints, by incorporating broad protective exclusions for alcohol and alcohol-related services and investment.

However, since the current generation of trade treaties is likely to remain intrinsically at odds with health-based alcohol policy for the foreseeable future, a complementary approach, taken outside the trade treaty realm, could prove more efficient.  Governments and citizens around the world could:

· pursue a global health-based approach to alcohol control, including the adoption of a Framework Convention on Alcohol Control, modeled on the Tobacco Convention that came into force in 2005.  

A strong alcohol convention would provide an effective means to avoid future trade treaty interference in the vital task of reducing the global harm caused by alcohol consumption.

The increasing dissonance between health-promoting alcohol policies and modern trade treaties

There is an increasing dissonance between health-promoting alcohol policies and modern trade treaties.

The underlying purpose of health-based alcohol regulation is to reduce the serious harm caused by alcohol in society.  Generally, the social imperative of improving public health is well served when alcohol—a drug—is treated more restrictively than other products.  The best available evidence indicates that, at the population level, chief among the most effective health-promoting regulations are policies that reduce overall alcohol consumption by increasing the price of alcohol and by restricting its physical availability.  

By contrast, modern trade treaties, which are based upon commercial imperatives, treat alcohol as an ordinary commodity, and alcohol-related services and investment like all others.  They promote the expansion of existing alcohol markets and the creation of new global markets for alcohol and related services and investment.  These treaties are designed such that “alcohol becomes cheaper as taxes are lowered, more accessible as market restrictions are eliminated and more desirable to consumers as alcohol products are advertised and otherwise promoted.”

These two approaches—the public health approach to alcohol and the commercial trade treaty approach to alcohol—are at odds.  Moreover, the potential for conflict between the two is increasing as governments extend the scope of existing trade treaties and negotiate new, more expansive treaties. (cf. Sections 1, 6)

Alcohol is a global health issue that can be addressed by policies that research shows are effective

There is a growing recognition that alcohol is a global health issue.  Alcohol has recently been identified as one of the world’s top ten health risks, accounting for about the same amount of global burden of disease as tobacco.  Alcohol consumption is causally related to more than 60 types of disease and injury, and is linked to a variety of social problems.  Global alcohol consumption has increased in recent decades, with most or all of the increase occurring in developing countries.  (cf. Section 1)

Recent research demonstrates that certain types of public policies are effective in reducing alcohol-related harm. 

A review of the available scientific evidence, sponsored by the World Health Organization, demonstrates that citizens, their governments and other organizations possess an extensive toolkit of policy options that are effective in reducing alcohol-related problems.  The report, entitled No Ordinary Commodity: Alcohol and Public Policy, ranks alcohol policies on the basis of whether particular types of policy interventions produce significant changes in alcohol consumption or related health outcomes.  (cf. Section 2)

Types of measures that are demonstrably effective include the following:

· pricing and taxation

· regulating the physical availability of alcohol

· drinking-driving countermeasures

· modifying the drinking context

· treatment and early intervention services.

Other types of policy measures are also in common use.  These policy measures, which are not effective or have not yet been shown to be effective, include:

· education and persuasion, and

· restrictions on alcohol promotion.

The available evidence indicates that of these policy options, placing high taxes on alcohol and regulating the physical availability of alcoholic beverages, especially through the use of public monopolies over retail alcohol sales are the most important and effective methods for reducing alcohol-related harm.

Modern international trade treaties are very broad and powerful;

they cover alcohol and alcohol-related services and investment
A fundamentally new trade treaty regime now exists

The 1990s ushered in dramatic changes to the world’s trade treaty regime.  The World Trade Organization (WTO) and recent regional and bilateral treaties far surpass previous types of trade agreements in their scope and reach, extending into areas that have never before been regarded as trade policy. These treaties are designed principally to facilitate international business by constraining and re-directing the regulatory ability of governments in both the international and domestic policy spheres.  Like many modern trade treaties, the WTO operates under its own supranational enforcement and dispute resolution framework that is much stronger than the diplomatic approach that was employed previously.  Its rules are also legally binding; that is, members are required to bring their inconsistent measures into conformity with WTO rules or face trade sanctions until they do. (cf. Section 1)

Trade treaty rules cover alcohol and alcohol-related services and investment

Trade treaties have covered alcohol as a good, or commodity, for decades, which has resulted in changes to alcohol taxation policies in several countries.  It is less well known that modern trade treaties also cover alcohol-related services and investment. In both cases, the coverage of alcohol is extensive, and the application of services and investment rules can have important public health consequences.  Alcohol-related services include: alcohol brewing and distilling, alcohol transportation, alcohol distribution, alcohol advertising, the serving of alcohol in restaurants, the selling of off-premise alcohol, and the treatment of alcohol problems.  Modern trade treaties define “investment” very broadly to include most types of direct and indirect ownership interests, intellectual property, and contracts, licenses, authorizations, permits and other property rights—all of which can be affected by health-based alcohol policies.  All alcohol goods and alcohol-related services are classified according to a comprehensive classification system established and maintained by the United Nations, which is a key reference in trade treaty negotiations.  (cf. Section 4)

Do public health exclusions and exceptions protect alcohol policies from trade treaty rules?

All trade treaties contain certain provisions that allow governments to follow policies that otherwise would be treaty violations.  The degree to which existing protective clauses safeguard member governments’ policy flexibility is a complex and contentious issue.  Regrettably, the available evidence, derived from treaty texts and relevant jurisprudence reviewed in this paper, provides scant comfort to public health proponents.  These protective treaty clauses exhibit several features that are problematic from a public health perspective.  Treaty exceptions are usually narrow in scope and are interpreted restrictively under international law.  They consist of multiple, cumulative requirements that are difficult for governments to satisfy.  Their use is complex, making mistakes almost inevitable.  The experience from recent trade treaty disputes points to their limited protective role.  Disputes involving such exceptions are adjudicated by trade specialists solely on the basis of trade treaty rules.  This paper concludes that it is exceptionally difficult for governments to successfully use existing treaty exclusions, exceptions, limitations and other protective clauses to insulate health-based alcohol policy measures—effectively and permanently—from the treaties’ substantive obligations. (cf. Section 4)  
The key types of trade treaty rules 

There are several types of rules that are relevant to alcohol policy.  These include the following (cf. Section 3):
· Prohibitions against “discrimination”
The most important non-discrimination rule—national treatment—requires that governments provide foreign goods, services and investments the best treatment given to like domestic goods, services and investments. This is a tougher rule than generally realized, requiring governments to ensure that foreigners have “equality of competitive opportunity” with domestic suppliers.  Long a central feature of trade treaties affecting goods, the recent application of this rule to services and investments creates the potential for new conflicts with alcohol-related public health measures.
· Restrictions on monopolies, state enterprises and exclusive suppliers
Many treaties restrict the activities of public monopolies, including publicly-owned retail alcohol monopolies.  Under the GATS, such monopolies are in principle inconsistent with that treaty’s market access rules, and governments intent on maintaining a monopoly in a committed sector are required to inscribe it in a schedule as a country-specific exception.  Also, while recent treaties usually recognize governments’ right to designate new monopolies, this right is often qualified.  Under the GATS, governments that have made specific commitments in alcohol distribution are required to negotiate “compensatory adjustment” with other governments whose suppliers are affected by the creation of a new alcohol monopoly, or face trade sanctions.
· Rules on “market access”
Market access rules prohibit governments from imposing quantity-based restrictions, such as limits on the numbers of alcohol retail outlets in a particular community or region.  Such restrictions are prohibited even if they are non-discriminatory—applying to foreign and domestic services and suppliers equally—and even if their purpose has  little if anything to do with international trade.
· Prohibitions against “performance requirements”
Most modern trade treaties restrict performance requirements that many now-industrialized countries used to promote their economic development.  Performance requirements include conditions set by governments that oblige foreign investors to purchase locally, transfer technology, take local partners, train local workers, or meet other economic, environmental or social policy objectives.  The effects of prohibiting these policies can be particularly significant for developing countries.
· Expropriation-compensation provisions
Most recent bilateral and regional investment treaties incorporate controversial expropriation-compensation rules that extend much further than most countries’ domestic law and raise important concerns for health-based alcohol policy.  Under these rules, whether a particular regulatory measure is an expropriation (or “taking”) and, if so, what amount of compensation is due to investors, are matters of interpretation.  In the event of a dispute under these treaties, these sensitive matters are not determined by more balanced domestic laws under elected governments but are subject to the strict application of commercial trade rules as determined by commercial arbitral panel decisions.
· State-to-state and investor-to-state dispute settlement rules
All modern treaties include procedures for enforcing their rules through government-to-government (or “state-to-state”) dispute settlement procedures.  If governments cannot resolve disputes through consultations, they are heard by appointed trade panels that meet in private and issue legally-binding decisions, which can include rulings to reverse public policy measures. Many investment treaties also include a controversial investor-to-state dispute settlement procedure. Under this process, investors can bring a challenge against a foreign government directly, without the approval of their home government—bypassing established domestic laws, judicial processes, and conventional requirements for transparency and democratic accountability.
There are many conflicts between trade treaty rules and effective alcohol regulations

There are many conflicts between trade treaties and public policies that reduce alcohol-related harm. (cf. Section 5)  Specifically, trade treaty rules potentially conflict with four of the ten policy options that international researchers identify as “best practices” for regulating alcohol to improve public health, namely: 

· maintaining high prices or taxes on alcohol;

and regulating the physical availability of alcohol through

· government monopoly of retail sales;

· restrictions on hours and days of retail sale; and

· restrictions on the density of alcohol sales outlets.

As described in detail in the text of this study, alcohol policies can be constrained by various trade treaty rules.  The most important conflicts arise with 

· national treatment rules for goods, services and investment;

· market access rules for goods, services and investment; and

· expropriation-compensation rules for investments.

In addition, in the future, many effective alcohol policies could conflict with 

· rules on domestic regulation for services, 

which have been proposed and are currently under negotiation in the GATS, the World Trade Organization services treaty.  

This paper concludes that trade treaties threaten health-based alcohol policies that work.  Broadly stated, within a population, the more effective an alcohol policy is in reducing alcohol consumption—and hence, generally, alcohol-related harm—the more likely it is to clash with trade treaty rules.  The most important trade treaty/alcohol policy conflicts (cf. Section 5) are summarized in the following table.

These conflicts have significant practical effects. (cf. Section 6.2.4)  They can exert substantial pressure on governments to “roll back”, or relax, their domestic alcohol regulations. Pressure arising from trade treaty commitments can also “freeze” the status quo, effectively precluding the introduction of new health-based alcohol measures, where these changes would violate treaty rules.  In particular, trade treaty rules can present serious practical obstacles to governments seeking to rectify overly lax regulatory regimes or to tighten their alcohol regulations in response to new evidence of the incidence or significance of alcohol-related harm.  Even the complexity and uncertainty of ascertaining whether a new alcohol initiative would conform to treaty rules can divert attention and scarce resources away from addressing the health imperative as intended.  Finally, the steadily increasing reach of modern trade treaties into health policy areas diminishes policy space available to governments and their citizens, including options that have proven effective in reducing alcohol-related harm.  The paper concludes that in the face of binding, ratchet-like constraints on domestic and international alcohol policy-making, the temptation to simply ignore the impact of trade treaties is no longer tenable.
Promoting  a healthy future for alcohol regulation

Fortunately, there are practical steps that governments can take, alone or with other governments, to diminish trade treaty conflicts and ensure a healthy future for alcohol regulation. (cf. Section 6)

Initial priorities for individual countries

As an initial priority, individual countries can adopt a precautionary stance in ongoing trade treaty negotiations by instructing their negotiators to “do no harm” to existing health-based alcohol policy and to safeguard future policy flexibility in the area.  Governments intent on preserving and enhancing their ability to reduce alcohol-related harm should conduct a thorough review of the impact of their existing trade treaty commitments on alcohol policy and of their positions in ongoing treaty negotiations, in close collaboration with alcohol policy researchers and public health advocates that have expertise in the alcohol policy field.  Before the current round of GATS negotiations intensifies further, governments can begin to safeguard their alcohol policy flexibility by making no commitments affecting alcohol in the Distribution Services and Advertising sectors, nor in other alcohol-related services.  They should also refrain from seeking alcohol-related commitments from other countries in GATS and other treaty negotiations.  

Table 1.  Conflicts between trade treaty rules and alcohol regulation

Trade treaty conflicts with the most effective health-based alcohol policies

	Alcohol policy measure
	Trade treaty conflicts
	Future treaty conflicts?

	Pricing and taxation
	· National treatment rules
	

	Regulating the physical availability of alcohol

· total ban on alcohol sales


· ban on alcohol imports



· restrictions on alcohol sales (incl. government monopoly of retail sales)


· restrictions on density of alcohol retail outlets

· regulating beverage availability according to alcohol content

· other restrictions on alcohol availability

	· Rules on elimination of quantitative restrictions

· Rules on elimination of quantitative restrictions

· National treatment rules


· Constraints on government alcohol monopolies

· National treatment rules

· GATS market access rules


· GATS market access rules

· National treatment rules

· Investment treaty rules


· National treatment rules


· National treatment rules

· GATS market access rules
	· Proposed GATS rules on Domestic Regulation


· Proposed GATS rules on Domestic Regulation


· Proposed GATS rules on Domestic Regulation

	Drinking-driving countermeasures
	
Few if any
	

	Modifying the drinking context
	
Few if any
	

	Treatment and early intervention services
	
Various
	


Trade treaty conflicts with other alcohol policies

	Alcohol policy measure
	Trade treaty conflicts
	Future treaty conflicts?

	Education and persuasion
	Few
	

	Regulating alcohol advertising
	· National treatment rules

· GATS market access rules

· Expropriation-compensation rules
	· Proposed GATS rules on Domestic Regulation


Taking collective action to relieve trade treaty pressure on alcohol policy

More substantial and sustainable protection can be achieved through joint action with other governments and close collaboration with non-governmental agencies.  Initially, governments can collaborate to assess, and address, existing trade treaty and alcohol policy conflicts.  Where necessary, existing treaty commitments and provisions should be altered to ensure that they accord with public health priorities in alcohol policy.  For example, like-minded governments could jointly champion effective protection for alcohol policy options through the insertion into treaties of a general across-the-board ‘horizontal’ exclusion for public health measures affecting alcohol services.  

In the current negotiating round of the WTO services treaty, governments could jointly instruct their treaty negotiators to withdraw GATS specific commitments that adversely affect alcohol policy and to accommodate, without penalty, the withdrawal of such commitments by other countries.  As a matter of urgency, the ten GATS joint sponsors of a “plurilateral” request affecting alcohol services could withdraw this negotiating request.  This proposal—that recipients make full national treatment and market access commitments “with no limitations” in Distribution Services, which generally includes alcohol—increases pressure on health-based alcohol policies. Withdrawing the request would alleviate this pressure both in the 19 recipient countries and in the U.S., Europe and the other demandeur countries, since demandeurs are deemed to be recipients of the plurilateral requests they make of others.  Members can protect or enhance alcohol policy-making flexibility in GATS negotiations in other ways, for example, by maintaining or augmenting protective limitations exempting alcohol services, and by ensuring that alcohol policy is fully protected from the impacts of the planned imposition of a new “necessity test” on Domestic Regulation.

Members can also act jointly to begin to shield alcohol policy in investment treaties by ensuring, for example, that expropriation and compensation rules do not apply to alcohol-related public health measures.  More broadly, governments could substantially protect health-based alcohol policy from the adverse effects of trade treaty conflicts by negotiating a general treaty ‘carve-out’ for alcohol, as the global representative body for physicians, the World Medical Association, recently recommended:

“[I]n order to protect current and future alcohol control measures, [National Medical Associations should] advocate for consideration of alcohol as an extraordinary commodity and that measures affecting the supply, distribution, sale, advertising, promotion or investment in alcoholic beverages be excluded from international trade agreements.”

Looking ahead

In order to prevent unintended interference from trade treaty rules, there is a pressing need for health researchers, government authorities and citizens to become active participants in trade treaty negotiations affecting alcohol policy.  Integrating public health perspectives into national negotiating stances would help create a better balance between public health imperatives and private commercial interests promoted within these treaties.  Such integration could also help stimulate a critical shift in future trade treaty negotiations.  However, unless a fundamental transformation takes place, the current generation of trade treaties will remain intrinsically at odds with health-based alcohol policy.  A global health-based approach to alcohol control outside the trade treaty realm, modeled on the Framework Convention on Tobacco Control, which came into force in 2005, is likely to prove more effective.  A Framework Convention on Alcohol Control would provide an important means for governments and citizens around the word to avoid trade treaty interference in the vital task of reducing the global harm caused by alcohol.
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