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The Background




Before legislative changes

“list privilege”
for purposes of advertising, market and opinion research if the

data, compiled in lists or otherwise combined, concern
members of a group of persons and are restricted to

a) the data subject’s membership of this group of persons, b)
occupation or type of business, ¢) name, d) title, e) academic
degrees, f) address and g) year of birth and if there is no
reason to assume that the data subject has a legitimate
interest in his data being excluded from transfer,...

?7? Liberal German law??




The Aim of the Change

More transparency of data processing for the consumers

Revision | = credit bureaux and Credit Scoring

(excluded: Scoring for Marketing purposes)
Revision Il = Marketing

Revision |l = Consumer Credit

(personal loans, store credits)




Highlights from the change of the
German Data Protection Act



Paradigm Shift?

* |n principle, Marketing = opt-in
I.e. mostly effects Direct Mail

But....
 Numerous exemptions
* Most marketing practices remain as they were




Exemption 1

Direct Mail to existing clients for own products and
services remains permissible without an opt-in

Conditions:

* List Data
 The company has contractual or similar relationship




Exemption 2

Prospecting with Direct Mall using public register
(e.g. Telephone books) remains permissible
without an opt-in

Conditions:
 List Data

NB:

* No longer ‘publicly accessible data’
 Excluded: data scraped from internet




Exemption 3

Direct Mall for Business-to-Business sector
remains permissible without an opt-in

Conditions:

* List Data

e Sent to business premises

« QOffering goods or services for business purposes




Exemption 4

Direct Mail for charities and political parties
remains permissible without an opt-in

Conditions:
o List Data
 For donations

Excluded:

* DM for purely recruiting members




Exemption 5

Direct Mail using data purchased for list rental
(B2C) remains permissible without an opt-in

Conditions:

o List Data

* First point of data collection to be clearly mentioned in
the direct mail piece

“Your address has been provided by
Online Retailer GmbH”

* Both data provider and advertiser parties document data
transfer for 2 years




Alter your IT procedure
Buying-in data

Name

Address

Data Supplier

Date Data
Received

Nick Allendorf

Konigsallee 2 35390 Giessen

K&A Data Solutions

10.10.2009

Chiara Appel

Neustadt 28 36304 Alsfeld

Acxiom

30.09.2009

Felix Bierwirth

Silhofertor 8
35452 Heuchlheim

DMS Modehaus

11.09.2009

Anna Diel

Sportparkstrasse 9
35578 Wetzlar

Acxiom

30.09.2009

Maximilian Déring

Kreuzgurndweg 3a 36037 Fulda

Blicher.de

12.10.2009

Supplying your customer data to 3rd

part

Name

Address

Data Supplied To

Date Data
Transferred

Madita Eckstein

Frankfurtersallee 2 35390 Giessen

Dnline Retailer GmbH

10.10.2009

Joel Kalbfleisch

Hof Althaus 28 36304 Alsfeld

30.09.2009

Theresia Pahl

Griinberg 8 35452 Heuchlheim

Philip Schneider

Hydenstrasse 9 35578 Wetzlar

30.09.2009

Rieke Weckesser

Aliceweg 3a 36037 Fulda

DMS Modehaus

12.10.2009

Delete
after 2
years

Delete
after 2
years



Exemption 6

Referrals and Piggy-back marketing are permissible
without an opt-in

Conditions:
* (not limited to list data ?)

« Data controller for the purpose of data use (list owner)
must be clearly stated in the direct mall

“X GmbH is responsible for the use of your address”




Referrals and Piggy-back marketing (1)

Address

List Rental Company
Listbroker
Lettershop

= <

\f \ )
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J

Advertiser

Supplier
Company X

Vv

Company Y

Dear Ms. Client,

Company X

X The biggest XXXX specialist on earth!
Address and letter from X,

As a valued customer of company X, you will be able to
enjoy double discount from Company Y!

marketing message from Y




Referrals and Piggy-back marketing (2)

L)
Yast

List Rental Company

.

Listbroker
Lettershop Advertiser
Address Company Y
Supplier < /
Company X
Company Y

Dear Ms. Client,

sales

Come to us for all your sports equipments

Source of Address: Company X, Cologne

It's sales time! Company Y invites you to the 20th annual

Y

Letter head and
marketing message
fromY, Address from X




You can still source data! (BtoC)

Public register
Other public sources

Client data from 3rd
party BtoC companies

no

Yes. LR/LB company

Yes. Either address
owner (3rd party BtoC
company) or LR/LB
company.

See Exemption 2

“party responsible for
the use of the data”
should be mentioned.
(on-going debate to
clarify this point)

§ 28 (3) 4th sentence —
“point of first collection
to be named for data
disclosure® or § 28 (3)
o5th sentence — “party
responsible for the use
of the data” (list owner)




Effects of law change on other
marketing activities



Better Transparency = Positive Impact ,
Marketers |

* Legal confirmation: additional data on clients caﬁ be
stored and used

« 3rd party service provider can be used

— Pre-requisite: contract covers audit requirement of data
controller, provision of data security, etc

* Predicted data must be clearly indicated as such
« Transfer of list data for marketing within a group of

companies is permitted, if transfer is documented and
source is stated in Direct Mail




Effects on Telemarketing, Fax marketing
& Email Marketing

* Restriction in Telemarketing: prior explicit
consent

* Requirements under Anti Competition Law

* Telemarketing, Fax marketing and Email
Marketing are in principle only permitted with opt-
in for both BtoC AND BtoB




The Transition Period




Timeline (BtoC)

New Data

1. Direct Mail must mention the source

2. Data transfer must be documented (transferer and
transferee)

3. Must provide data source/point of first collection
when asked by data subject

Old Data
Treated the same
as new data

collected after
01.09.2009

01.09.2009 01.04.2010 01.09.2012




Surviving the Law Change




Practical Tips

* Privacy Policy
* |T processes

— Cope with different types of data (Public Registers, Other Public
Data, data from BtoC companies, ‘old’ data)

— Need to mention data source?
— Need to store data transfer records?

* Predicted variables in your database
« Data Protection Agreements and/or T's and C’s
e Complaint handling procedure & employee training




For further clarification, information or questions — please contact

Dr. Sachiko Scheuing — Acxiom Corporation
Sachiko.scheuing@acxiom.com

Credit: Dr. Astrid Breinlinger (attorney at law)
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